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1. Introduction
This	publication	is	intended	to	be	for	information	purposes	only	and	does	
not	set	out	the	complete	details	of	a	conveyancing	transaction.	Readers	
should	use	the	information	detailed	as	a	guide	to	a	typical	residential	
purchase	and	or	sale	of	property.

Conveyancing	is	the	transfer	of	ownership	of	property	from	one	person	
to	another	and	includes	mortgages,	caveats,	easements,	notices	and	many	
other instruments and documents related to land.

Conveyancing	has	many	legal	requirements	and	there	are	many	pitfalls	for	
the unwary. 

For	most	people,	the	sale	or	purchase	of	a	home	or	investment	property	is	
the	most	expensive	transaction	you	may	make	in	your	lives.	Some	people	
may	buy	and	sell	property	many	times	and	for	others	it	may	be	a	once	
in	a	lifetime	transaction.	However,	for	all	conveyancing,	property	laws,	
regulations	and	technologies	are	constantly	changing.	With	ever	increasing	
obligations	and	responsibilities,	purchasers	and	sellers	need	to	ensure	that	
every	legal	requirement	is	expertly	carried	out	by	a	qualified	conveyancer.

2. Your conveyancer
Purchasers and sellers should ensure they are using a Licensed Conveyancer 
(Conveyancer). Licensed Conveyancers in NSW are regulated by NSW Fair 
Trading	and	the	Office	of	the	Registrar	General	of	NSW.	You	can	check	
your	conveyancer	is	licensed	by	visiting:	https://www.onegov.nsw.gov.au/
publicregister/#/publicregister/search/Conveyancer

To	qualify	as	a	licensed	conveyancer	they	will	have	completed	a	
comprehensive	property	law	and	conveyancing	course,	legal	degree	or	
diploma	and	have	at	least	two	years	post	practical	experience,	before	they	
are	issued	with	an	unrestricted	conveyancers’	license	to	practice.

Your	conveyancer	must	maintain	a	current	policy	of	Professional	Indemnity	
Insurance,	meaning	you	are	covered	for	any	loss	resulting	from	any	mistake,	
error	or	omission	in	the	conveyancing	process.	These	requirements	are	your	
assurance	that	you	are	dealing	with	a	qualified	professional	in	their	field	of	
law	with	approved	professional	Indemnity	Insurance.

3. Fees and costs 
At	the	commencement	of	the	transaction	your	conveyancer	will	provide	you	
with	a	cost	agreement.	The	agreement	will	advise	you	of	their	professional	
fees	for	acting	on	your	behalf	in	the	transaction.	Their	fee	may	include	
an	amount	for	the	conveyance,	mortgage,	discharge	of	mortgage,	priority	
notice	or	other	work	that	may	form	a	part	of	the	transaction.	Or	it	may	
be	a	single	fee	covering	the	whole	of	the	work.	Should	additional	work	be	
required,	your	conveyancer	will	advise	you	of	that	work	and	any	additional	
fees	and	costs	that	may	be	involved.	In	addition	to	the	fees,	there	are	costs	
(disbursements).	For	stamp	duty	costs,	please	see	below.	

Disbursements	are	usually	Government	charges	for	things	such	as	search	
fees,	enquiry	and	certificate	fees,	registration	fees,	PEXA	fees,	registration	
fees	and	include	agency,	settlement	and	ancillary	disbursements	such	as	
post,	phone	etc.	The	agreement	will	also	advise	you	what	to	do	in	case	of	a	
dispute	in	relation	to	costs	and	fees.	Your	cost	and	fee	agreement	not	only	
advises	you	of	these	amounts	but	confirms	by	agreement	what	you	will	pay	
for	your	conveyancing	transaction.

https://www.onegov.nsw.gov.au/publicregister/#/publicregister/search/Conveyancer
https://www.onegov.nsw.gov.au/publicregister/#/publicregister/search/Conveyancer
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4. Verification of identity (VOI)
It	is	not	only	important	that	the	land	be	identified,	but	that	the	parties	to	
the	transaction	also	be	identified.	This	prevents	fraudulent	dealings	and	
to	protect	the	interests	of	both	vendors	and	purchasers.	Particularly,	VOI	
helps	to	ensure	that
1. the vendor has the right or authority to deal with the land and that their 
details	conform	with	various	government	records	to	ensure	that	the	
purchaser	receives	good	title	to	the	property;	and

2. an	innocent	third	party	does	not	have	to	bear	the	consequences	of	a	loan	
fraudulently	taken	out	their	name

The	conveyancing	rules	set	down	by	the	titles	office	require	that	all	parties	
to	a	conveyancing	transaction	undergo	a	specific	VOI	process	requiring	a	
face	to	face	interview	and	the	provision	of	original	identity	and	ancillary	
documents	for	recording.	VOI	can	be	carried	out	by	your	conveyancer	or	an	
approved	VOI	agent.	Your	conveyancer	will	advise	you	of	what	documents	
are	required	as	part	of	a	VOI	interview	and	what	records	must	be	kept	as	
evidence	to	support	the	identity	of	each	of	the	parties	to	the	transaction.

5. An authority to act on your behalf
The	process	of	conveyancing	is	moving	toward,	and	will	very	soon	largely	
be,	an	electronic	system.	As	the	paper	Certificates	of	Title	and	documents	
become	a	thing	of	the	past,	so	do	signatures	of	parties	on	documents	in	
transactions.	In	electronic	conveyancing,	there	are	electronic	signatures;	
these	signatures	can	only	be	provided	by	your	conveyancer	who	has	an	
electronic	key	and	a	unique	identity	code,	allowing	your	conveyancer	to	
access the electronic system. 

However,	in	order	to	do	so	when	acting	on	your	behalf,	you	must	provide	an	
authority	permitting	your	conveyancer	to	electronically	sign	the	necessary	
documents	to	affect	a	settlement	and	transfer	the	land	you	are	selling	
or	buying.	Without	this	authority,	your	conveyancer	is	not	permitted	to	
enter	the	electronic	system	and	the	conveyancing	transaction	cannot	be	
completed.	It	is	important	that	your	conveyancer	explain	the	meaning	
and	extent	of	the	authority.	The	authority	is	another	essential	part	of	the	
conveyancing	process	and	is	covered	by	the	manual	of	conveyancing	rules	
which	are	provided	and	regulated	by	the	Office	of	the	Registrar	General	of	
New South Wales.

6. Title to land
The	ownership	details	or	title	to	land	are	recorded	on	the	Certificate	of	Title	
with	New	South	Wales	Land	Registry	Services.	In	addition	to	the	Registered	
Proprietors	names,	many	other	instruments	or	dealings	may	be	registered	
on	the	Land.	The	Certificate	of	Title	provides	a	unique	description	for	every	
lot	of	land	in	NSW	and	there	are	different	types	of	title	to	land	which	are	
subject	to	different	requirements	and	rules.	A	purchaser	or	seller	should	
be	aware	of	title	when	buying	or	selling	and	obtain	advice	from	their	
conveyancer	regarding	the	type	of	title	governing	the	land	they	are	selling	
or buying.

Torrens Title	is	the	most	common	type	of	title	to	land	and	is	administered	
by	the	Real	Property	Act.	Once	registered	as	the	proprietor	(owner)	of	
the	property,	you	have	a	title	guaranteed	by	the	NSW	Government.	The	
record	or	Register	at	NSW	Land	Registry	Services	is	the	true	record	(prima	
facie)	evidence	of	ownership.	If	you	have	a	mortgage	(mortgagee)	the	NSW	
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Registry	does	not	issue	a	copy	of	the	title	which	is	kept	in	an	electronic	
format.	A	copy	or	search	of	the	title	may	be	obtained,	which	in	addition	to	
the	owner,	shows	the	description	of	the	land,	any	easements,	covenants	
and other Interests registered in the land, including mortgages, leases, 
caveats,	restrictions	and	other	notifications	as	may	be	recorded	on	the	title.	

If	there	is	no	mortgage,	a	Certificate	of	Title	will	be	issued	to	the	owner	
of	the	land	however,	it	is	important	to	note,	that	a	dealing	or	instrument	
creating	or	noting	an	interest	in	the	land	may	not	be	noted	on	the	owners	
copy	of	the	Certificate	of	Title.

Your	conveyancer	will	obtain	a	search	of	your	title	from	the	NSW	Registry.	
This	is	to	ensure,	if	you	are	selling	you	disclose	all	that	is	legally	required	of	
a	vendor,	or	if	you	are	buying,	that	you	receive	a	clear,	marketable	title	with	
no	other	claims	against	the	land,	on	the	settlement	of	your	transaction.

Strata Title	is	also	land	under	Torrens	Title	and	relates	to	properties	that	
form	part	of	a	strata	plan.	These	properties	are	usually	units,	villas	and	
townhouses.	When	you	own	a	strata	property,	you	actually	own	the	
airspace	within	the	building.	The	building	and	common	areas	are	owned	by	
the	owners’	corporation.	

The	owner’s	corporation	is	the	body	made	up	of	all	the	owners	in	the	strata	
scheme.	It	has	the	responsibility	for:
• maintaining	and	repairing	the	common	property	of	the	strata	scheme
• managing	the	finances	of	the	strata	scheme
• taking	out	insurance	for	the	strata	scheme
• keeping	records	and	accounts	for	the	strata	scheme
• administering	the	by–laws	for	the	strata	scheme.

Each	lot	owner	is	part	of	the	owner’s	corporation	and	has	a	right	to	
participate	in	the	corporation’s	decision	making.

When	buying	a	strata	property	(including	Community	Title),	you	should	
before	exchanging	a	contract,	obtain	an	inspection	of	the	Owners	
Corporation	books	and	records,	commonly	called	a	Strata	Inspection.	
This	will	tell	you	things	such	as:	What	the	levies	are,	are	they	paid?	What	
insurances	are	held,	are	they	current?	Are	there	any	outstanding	works	to	
be	done?	Are	there	any	special	levies	struck	for	maintenance	work	etc.	and	
other	matters?

Some	of	the	things	you	should	know	about	a	strata	property	are:
• You	do	not	own	the	building,	this	is	owned	by	the	Owners	Corporation	
of	which	all	the	owners	in	the	strata	plan	are	members.	You	actually	own	
the	airspace	within	the	lot	you	have	purchased.

• The	Owners	Corporation	take	out	insurance	on	the	building	so	you	are	
not	liable	personally	for	taking	out	any	building	insurance.	You	do	need	to	
insure	all	contents	of	your	strata	property.

• The	maintenance	of	the	building	and	surrounds	is	the	liability	of	the	
Owners	Corporation.	In	order	to	pay	for	the	insurance	and	maintenance	
of	the	buildings	each	owner	contributes	by	paying	a	quarterly	levy	to	the	
Owners	Corporation.

There	will	be	a	set	of	by-laws	that	you	need	to	be	aware	of,	however,	these	
by-laws	relate	to	the	use	of	common	property	and	the	general	rules	of	conduct	
within	the	buildings	and	surrounds	are	for	the	convenience	of	the	owners.
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It	is	usual	for	the	Owner’s	Corporation	to	appoint	a	managing	agent	to	
manage	the	books	and	records	and	generally	run	the	strata	plan.	Meetings	
will	be	held	for	all	owners	to	attend	at	which	the	business	of	the	running	of	
the	plan	is	discussed	and	the	managing	agent	instructed	to	carry	out	that	
business.

For	more	detailed	information	on	Strata	Title	refer	to:
• Strata Community Australia (NSW) nsw.strata.community.org.au	OR
• Owners	Corporation	Network	www.ocn.org.au  
OR

• NSW Fair Trading www.fairtrading.nsw.gov.au and download 
the	information	booklet	on	purchasing	in	Strata	Plans	community	title	
and	Off	the	plan.

Community Title	-	this	is	becoming	quite	a	popular	form	of	title	and	allows	
for	a	small	community	to	be	developed	within	a	subdivision.

Within	a	community	plan,	you	can	have	mixed	property	uses.	Some	
areas	may	be	for	houses	and	some	may	be	for	a	block	of	units	or	future	
development.	There	may	be	playgrounds,	walking	tracks,	swimming	pool,	
golf	course	and	many	other	things	that	are	community	property	and	for	the	
use	of	the	owners	within	the	plan.	

The	upkeep	of	the	community	property	is	paid	for	in	a	similar	fashion	to	
a	strata	property.	Quarterly	levies	are	struck	to	which	all	owners	must	
contribute. 

Insurance	will	depend	on	whether	you	have	purchased	a	house	or	a	unit.	
If	it	is	a	house,	then	the	insurance	is	usually	your	own	responsibility.

The	owners	within	the	plan	will	most	likely	appoint	a	managing	agent	to	
manage	the	plan	and	meetings	will	be	held	to	discuss	the	business	of	the	
plan.

It	is	normal	practice	for	there	to	be	restrictions	on	what	you	can	and	can’t	
build	in	a	Community	Plan.	These	restrictions	will	concern	such	things	as	
the	minimum	size	of	the	house,	the	type	of	building	materials	and	colour	
schemes,	types	of	fences	and	driveways.	These	restrictions	are	put	in	place	
so	that	when	buying	into	a	plan	you	will	know	what	standard	of	houses	will	
be	built	in	the	plan	and	to	maintain	a	certain	standard	and	style	of	living.

By-laws	Both	Strata	and	Community	Title	have	by-laws	governing	each	
strata	scheme.	The	by-laws,	are	a	set	of	rules	that	owners,	tenants	and,	in	
some	cases,	visitors,	must	follow.	By-laws	cover	behaviour	of	residents	and	
the	use	of	common	property.	They	can	cover	issues	such	as	whether	pets	
are	allowed	on	the	scheme,	how	smoking	is	regulated,	parking	and	noise	
levels.

The	by-laws	can	vary	significantly	from	scheme	to	scheme	and	it	is	
important	to	understand	which	by-laws	apply	to	your	scheme.

In	addition,	the	records	of	the	owner’s	corporation	should	be	searched;	
these	should	include	information	about	the	maintenance	and	costs	of	the	
building	or	buildings	in	the	scheme	and	may	include	any	additional	costs	on	
forthcoming	expenditures.

Strata	and	Community	Title	in	the	conveyancing	process,	generally	involve	
more	documentation	and	more	information.	You	should	seek	professional	
advice	about	the	complexities	involved	in	buying	a	strata	unit	or	community	
title	from	your	conveyancer.

https://nsw.strata.community.org.au
http://www.ocn.org.au
http://www.fairtrading.nsw.gov.au
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Buying off the plan	involves	different	risks	and	considerations	compared	
with	other	property	purchases.	The	contracts	are	often	quite	long	and	
need	to	be	carefully	understood	before	a	purchaser	enters	into	the	
contract	with	the	vendor.	Generally,	the	buyer	pays	a	deposit	to	secure	
the	property	before	the	building	is	finished	or	even	sometimes	before	the	
commencement	of	construction,	and	the	date	for	completing	the	contract	
is	not	until	the	building	is	finished.	These	contracts	can	be	as	long	as	one	or	
two	years	in	duration.	Purchasers	need	to	carefully	consider	many	things	
prior	to	entering	into	such	a	contract,	for	example:	
• Can	I	make	changes	to	the	finishes	(eg.	in	the	kitchen	and	bathroom)?
• Can	I	select	appliances,	such	as	stoves	and	dishwashers,	and	items	such	
as	floor	and	wall	tiles?

• Can	I	visit	the	site	during	construction?
• If	the	building	is	finished	earlier	or	later	than	expected,	can	I	still	arrange	
finance?	Is	my	finance	approved	for	the	duration	of	a	1	or	2-year	
contract?

• What	are	my	rights	if	construction	is	delayed	or	the	design	is	altered?
• Is	my	deposit	secure	if	the	building	doesn’t	go	ahead?
• Can	I	on-sell	the	property	to	someone	else	during	the	
construction	period?

• Can	the	developer	make	changes	to	the	design	of	my	property	without	
my	knowledge	and	is	my	consent	required?

Stamp	Duty	may	be	deferred	for	a	period	of	up	to	12	months	for	‘Off	the	
Plan’	purchases,	however	it	is	important	that	you	obtain	the	necessary	legal	
advice	from	your	conveyancer	on	all	these	matters	when	purchasing	‘Off	
the Plan”.

Vacant land

The	conveyancing	procedure	for	vacant	land	is	basically	the	same	as	for	a	
house,	except	that	there	are	no	buildings	to	inspect	or	insure.

It	is	sometimes	thought	that	as	it	is	only	vacant	land	being	purchased,	that	
it	should	be	a	very	simple	process.	This	is	not	the	case.	You	will	want	to	
know	what	you	can	do	with	it,	and	what	you	can	build	on	the	land.	Does	the	
zoning	permit	a	house,		are		there	any	easements,	what	building	restrictions	
are	registered	on	the	title,	where	is	the	sewer	main?		

Old System Title

Old	System	Title	is	the	name	given	to	the	ownership	of	land	before	the	
introduction	of	Torrens	Title	in	1864.	There	are	very	few	Old	System	Title	
properties	in	New	South	Wales	as	most	have	been	converted	to	Torrens	
Title. Old System Title is not guaranteed by the Government and is a 
complicated	system	of	recording	ownership.	Consequently,	Old	System	
conveyancing	is	a	much	more	time	consuming	and	expensive	process	than	
Torrens Title. 

Qualified and Limited Title

Qualified	and	Limited	Title	is	the	name	given	to	the	title	to	property	that	
has	been	converted	from	Old	System	Title	to	Torrens	Title	however,	
the	qualification	limits	the	government	guarantee	as	to	title	and	limits	
the	guarantee	as	to	the	boundaries	of	the	land	within	the	title.	The	title,	
though	Torrens,	is	issued	with	a	Caution	as	to	a	period	from	when	the	title	
was	converted	from	Old	System	to	Torrens	and	will	often	require	a	plan	
of	survey	to	determine	the	boundaries	of	the	land.	When	dealing	with	
Qualified	Title,	the	conveyancer	must	check	the	title	prior	to	the	conversion	
as with Old Systems Title. 
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If	buying	or	selling	Old	System,	Qualified	or	Limited	Title,	you	will	need	your	
conveyancer	to	prepare	and	check	the	documents	that	will	provide	you	with	
evidence	of	ownership.	These	can	go	back	over	many	years	and	may	be	
registered	in	the	General	Deeds	Registry.	In	addition,	if	buying	Old	System,	
Qualified	or	Limited	Title,	check	with	your	lender,	as	they	may	require	
additional	documentation	before	approving	a	loan.

Company Title

Company	Title	is	not	an	ownership	in	land	(though	for	taxation	purposes	it	
is	deemed	to	be)	Rather,	it	is	a	share	in	a	company	that	owns	the	land.	This	
means	a	purchaser	or	vendor	sells	or	buys	a	share	in	the	company.	Shares	
give	the	right	to	occupy	the	land	and	therefore	is	deemed	to	be	land.

Company	Title	usually	relates	to	flats	or	building	with	separate	apartments	
constructed	before	the	commencement	of	the	Strata	Titles	Act	in	1961.	
If	buying	or	selling	Company	Title,	speak	to	your	conveyancer	and	check	
with	your	lender,	as	they	may	require	additional	documentation	before	
approving	a	loan.

7. The contract
When	selling	a	residential	property,	you	must	seek	legal	advice	before	
placing	the	property	on	the	market.	This	applies	if	selling	through	a	
Real	Estate	Agent	or	privately.	Laws	governing	the	sale	and	purchase	of	
residential	property	require	the	seller	to	have	a	contract	prepared,	together	
with	the	disclosure	documents,	and	available	at	the	office	of	the	estate	
agent	or	home	(point	of	sale)	of	the	seller.	There	are	penalties	for	not	having	
the	contract	with	the	disclosures	available	when	the	property	is	being	
offered	for	sale.

The	contract	must	be	available	so	the	purchaser	can	see	the	terms	
and	conditions	of	the	contract	and	the	disclosure	documents.	

When	purchasing	the	purchaser	should	obtain	legal	advice	before	
proceeding	any	further	or	if	they	so	wish,	may	exchange	the	contract	to	
avoid	being	“gazumped”.	If	the	contract	is	signed	and	exchanged	in	this	
manner,	(before	obtaining	legal	advice	from	their	conveyancer)	then	the	
purchaser	has	a	cooling	off	period	of	5	full	working	days	not	including	the	
date	of	the	exchange	(explained	in	detail	later).

It	is	Important	that	the	contract	consists	of:
• A	printed	form	of	“Contract	for	the	sale	and	purchase	of	land”	which	
details	the	terms	of	the	sale	for	both	the	seller	and	the	buyer.	

• A	complete	title	search	issued	from	NSW	Land	Registry	Services.	This	
should	include	a	Title	search,	any	affecting	easements	covenants	and	
restrictions	and	a	Deposited	Plan	of	the	land.	

• A	sewerage	reference	sheet	showing	the	position	of	any	sewer	main	
and	if	a	dwelling	has	been	constructed,	a	sewerage	connection	diagram	
issued	by	the	sewer	authority.	A	Section	149	(2)	Certificate	(called	a	
zoning	Certificate)	issued	by	the	local	council	showing	the	zoning	of	the	
property	and	other	details	of	the	land	that	may	be	affected	by	the	Local	
Council	such	as	flooding,	heritage.

• A	Certificate	of	Compliance	or	Certificate	of	Non-Compliance	 
issued	by	the	Local	Council	or	a	licensed	private	certifier	in	 
relation	to	a	swimming	pool	or	spa	(if	any)	located	on	the	property.
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• Other	documents	that	may	be	attached	to	the	contract	are	a	Section	47	
Land	Tax	Certificate,	a	Foreign	Investment	Withholding	Tax	Certificate,	
Building	Warranty	Insurance,	an	Occupation	Certificate,	a	Survey	and	
any	other	certificate	or	matter	that	may	disclose	an	adverse	affectation	
on	the	property.

The	Vendor	Disclosure	Regulations	require	the	seller	to	disclose	certain	
matters	in	the	contract	and	to	make	certain	warranties	about	the	property.	
The	disclosure	documents	are	compulsory.	If	those	documents	are	not	
attached,	the	purchaser	can	rescind	(cancel)	the	contract,	provided	they	do	
so	within	14	days	of	the	date	of	the	contract.

The	warranties	provided	by	the	seller,	other	than	those	disclosed	in	the	
contract, are that:
• The	property	is	not	adversely	affected	by	any	proposal	from	certain	
government	departments	and	or	corporations.	Those	departments	
are	listed	in	the	regulations	and	your	conveyancer	will	normally	ask	
you	to	advise	if	you	have	received	any	notices	or	proposals	from	any	
department	that	affect	the	property.

• The	land	does	not	contain	any	part	of	a	sewer	main	
• The	Section	149	Certificate	attached	to	the	contract	is	a	true	and	
accurate	record	of	the	status	of	the	property.

• There	is	no	matter	about	the	buildings	that	would	have	council	issue	a	
demolition	order	or	work	order.

If	the	purchaser	finds	that	the	seller	is	in	breach	of	any	of	the	warranties,	
then	the	purchaser	may	be	able	to	rescind	(cancel)	the	contract	at	any	time	
up	until	completion.	

To	rescind	the	contract,	the	purchaser	must	show	that	they	were:	
1. Not	aware	of	the	existence	of	the	matter;	and
2. The	breach	by	the	seller	is	a	failure	to	disclose	the	existence	of	the	
matter;	and	

3.	The	purchaser	would	not	have	bought	the	property	if	they	had	known	of	
the	matter’s	existence.	

If	the	purchaser	rescinds	the	contract	because	of	a	breach	of	the	vendor’s	
warranties,	any	monies	paid	by	the	purchaser	are	refunded	and	the	parties	
then	have	no	further	liability	to	the	other.

If	the	vendor	is	aware	of	any	matter	that	affects	the	property,	it	must	be	
disclosed	in	the	contract.	If	the	matter	is	fully	disclosed,	the	purchaser	may	
then not have a right to rescind the contract. You should discuss this with 
your conveyancer. 

Depending	on	the	market	value	of	the	property	being	sold	the	vendor	
may	be	required	to	obtain	a	Foreign	Resident	Capital	Gains	Withholding	
Clearance	Certificate	from	the	Australian	Taxation	Office.	This	certificate	is	
required	to	ensure	the	purchaser	does	not	withhold	a	fixed	percentage	of	
the	purchase	price	as	a	Foreign	Resident	Capital	Gains	Tax	Withholding.

Special or Additional Conditions

Many	contracts	will	contain	special	or	additional	conditions	which	will	
vary,	change	or	make	additional	conditions	to	the	printed	form	contract.	If	
purchasing,	it	is	always	better	for	your	conveyancer	to	look	at	the	contract	
prior	to	exchange.	Even	if	the	agent	exchanges	the	contract,	or	before	
going	to	auction,	it	is	a	good	idea	if	a	copy	of	the	contract	is	emailed	to	
the	conveyancer	prior	to	exchange,	to	check	that	any	special	or	additional	
conditions	can	be	met	or	are	not	onerous	to	the	purchaser.
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8. Exchange of contracts
Contracts	are	exchanged	when	the	seller	and	purchaser	have	both	
agreed	on	a	price	and	have	signed	a	copy	of	the	contract	(each	party	to	
the	transaction	signs	a	separate	but	identical	copy	of	the	contract)	the	
contracts	are	dated	and	the	deposit	has	been	paid	by	the	purchaser.	The	
signed	contracts	are	handed	to	the	other	party	or	their	conveyancer,	so	that	
the	sellers	signed	contract	is	held	by	the	purchaser’s	conveyancer	and	vice	
versa.	The	contract	can	be	exchanged	in	one	of	two	ways;
1. By the estate agent. In this case the contracts would be signed and 
exchanged	shortly	after	the	sale	price	has	been	agreed.	The	agent	would	
send	the	appropriate	contract	to	the	party’s	conveyancers	and	the	
purchaser	would	have	a	5-day	cooling	off	period	in	which	to	obtain	any	
reports,	the	contract	legally	explained	and	have	finance	approved.

2. By the conveyancers.	In	this	case	it	would	be	normal	for	the	purchaser	
to	have	all	reports	completed,	contract	explained	and	finance	approved	
before	the	exchange	of	contracts.	It	is	normal	practice	in	these	instances	
to	have	the	purchaser	waive	their	cooling	off	rights	so	that	the	contract	
is	binding	on	both	parties	as	and	from	the	date	of	exchange	of	contracts.	
Many	conveyancers,	when	acting	for	the	purchaser,	prefer	this	method	
of	exchanging	contracts	which	provides	for	an	opportunity	of	obtaining	
legal	advice,	making	enquiries	and	inspections/reports	and	obtaining	
finance	approval,	before	entering	into	the	contract.

9. Cooling off period
Every	contract	for	the	sale	of	residential	property	(2.5	hectares	or	less	
and	used	for	residential	purposes)	has	a	cooling	off	period	of	five	working	
days	(the	cooling	off	period	ends	at	5.00pm	on	the	fifth	working	day).	This	
means	that	after	entering	into	the	contract,	the	purchaser	has	five	working	
days	in	which	to	“cool	off”.	The	seller	is	locked	into	the	contract	and	cannot	
withdraw	from	the	sale.	If	the	purchaser	finds	that	for	any	reason	he	or	she	
does	not	want	to	proceed	with	the	purchase,	they	can	rescind	the	contract	
within	the	five-day	period.	If	they	do	rescind	the	contract,	they	forfeit	to	
the	vendor	0.25%	of	the	sale	price.	The	contract	is	then	at	an	end,	and	
neither	party	has	any	further	claim	against	the	other.

The	purchaser	can	waive	the	cooling	off	period	by	having	the	contract	
explained	by	a	conveyancer	and	a	certificate	signed	by	that	conveyancer	
and	the	certificate	handed	to	the	seller’s	conveyancer.	The	certificate	is	
drawn	under	Section	66W	of	the	Conveyancing	Act	and	is	commonly	called	
a	“Section	66W	Certificate”

The	cooling	off	period	may	be	extended	by	agreement	with	the	vendor	if	
the	purchaser	finds	that	they	need	more	time,	but	this	can	only	be	done	
with	the	vendor’s	consent.	It	is	quite	common	to	request	for	an	extension	of	
time,	because	the	five-day	period	is	very	often	not	long	enough	to	organise	
an	unconditional	loan	approval.

The	cooling	off	period	can	be	shortened	by	the	use	of	the	S66W	Certificate	
whereby	it	will	be	stated	that	the	purchaser	has	agreed	to	shorten	the	
period	to	whatever	number	of	days	has	been	agreed.	

There	is	no	cooling	off	period	if	the	property	is	sold	at	public	auction	OR	on	
the	same	day	as	the	property	was	listed	for	auction	sale
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10. The deposit 
It	is	an	essential	term	of	a	contract	that	the	deposit	is	paid	on	or	before	the	
date	of	the	contract	(exchange	of	contracts).	The	deposit	paid	is	usually	10%	
of	the	sale	price.	It	is	normally	paid	to	the	estate	agent	who	holds	it	in	trust	
pending	completion	as	stakeholder.

If	a	holding	deposit	has	been	paid	before	the	contracts	are	exchanged,	
then	it	becomes	part	of	the	10%	deposit	and	it	is	the	10%	less	the	holding	
deposit	that	is	paid	at	exchange	of	contracts.	

The	agent	holds	the	deposit	in	trust	for	both	the	seller	and	purchaser	and	
cannot	release	it	without	consent	from	both	parties.	It	is	normal	practice	for	
that	consent	to	be	handed	over	at	completion	so	that	the	agent	can	account	
to	the	seller.	The	agent	will	deduct	his	commission	from	the	deposit.

If	the	purchaser	does	not	pay	the	deposit	on	exchange	or	if	the	deposit	
cheque is not honoured by the bank, the seller can rescind the contract at 
any	time	up	until	the	purchaser	makes	good	the	deposit.	The	purchaser	in	
this	case	may	also	be	liable	for	the	deposit	as	they	will	have	breached	an	
essential	provision	of	the	contract.

A	Deposit	Bond	or	Guarantee	may,	by	agreement	between	the	seller	and	a	
buyer,	be	used	Instead	of	a	deposit.	Talk	to	your	conveyancer	or	lender	on	
how	to	obtain	a	Deposit	Bond	or	Guarantee.	

11. Priority notices
A	Priority	Notice	is	a	way	of	the	purchaser	protecting	their	interest	In	the	
land	when	a	contract	has	been	exchanged.	A	Priority	Notice	lodged	by	
your	conveyancer	in	the	Land	Registry	will	have	the	effect	of	“freezing”	the	
title,	thereby	preventing	the	registration	of	most	other	interests	in	the	land	
during	the	period	between	exchange	and	settlement.	The	notice	lasts	for	a	
period	of	60	days	and	may	be	extended	for	a	further	30	days	if	required.	

Your	conveyancer	will	advise	you	of	the	benefits	of	registering	a	priority	
notice	and	of	the	costs	and	fees.

12.  Ownership
Property	can	be	held	in	one	of	two	ways,	either	as	joint	tenants	or	tenants	
in common.

It	is	common	practice	for	couples	to	own	property	as	joint	tenants	as	each	
person	owns	the	whole	of	the	property	jointly	and	if	one	dies,	the	surviving	
tenant	automatically	becomes	the	owner	of	the	property.

Tenants	in	common	is	usually	used	by	people	buying	investment	property	
or	if	they	want	to	own	the	property	in	equal	or	unequal	shares.	If	any	of	the	
owners should die, their share goes to whoever inherits their estate.

Joint	tenants	and	tenants	in	common	can	be	combined.	For	example,	
if	there	are	two	couples	wanting	to	buy	an	investment	property	and	in	
unequal	shares,	then	the	following	could	apply:	
• Couple	A	can	buy	as	joint	tenants	as	to	one	quarter	share	and	couple	B	as	

joint tenants as to three quarters share. 

The	ownership	structure	of	property	has	important	implications,	so	you	
should	discuss	how	you	wish	to	own	the	property	with	your	conveyancer.
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13. Fixtures and fittings
Fixtures are something that are included in the sale because they are 
attached	to	the	land	or	buildings	and	cannot	be	removed	without	damage	to	
the	property.	Some	common	fixtures	are;	stove,	sinks	and	bath.	These	things	
do not need to be detailed in the contract. However, it is a good idea to 
include	in	the	contract	those	things	that	may	be	fixtures	but	that	could	create	
argument	e.g.	TV	antenna,	clothesline	etc.	These	things	are	in	fact	noted	on	
the	front	page	of	the	contract	as	inclusions.	You	should	check	that	all	those	
things	you	expect	to	be	included	in	the	sale	are	noted	on	the	contract.	

You	should	also	ensure	that	all	the	fittings	you	have	inspected	at	the	
property,	are	also	noted	on	the	Contract,	such	as	curtains,	carpets,	light	
fittings	etc.	If	any	items	you	are	expecting	to	stay	with	the	property	are	not	
noted	in	writing	on	the	Contract,	the	vendor	is	not	obliged	to	leave	them	
and	you	cannot	enforce	that	item	as	an	inclusion.	If	fixtures	and	fittings	are	
missing	from	the	Contract,	then	discuss	it	with	your	conveyancer.

14. Insurance
The	risk	of	damage	to	the	property	is	the	seller’s	up	until	completion	or	
until	the	purchaser	takes	possession	of	the	property,	if	that	happens	prior	
to	completion.

The	seller	is	liable	to	take	care	of	the	property	up	until	completion	and	
the	property	should	be	handed	over	at	completion	in	the	same	condition,	
subject	to	fair	wear	and	tear,	as	it	was	at	the	date	of	exchange.

However,	if	the	purchaser	takes	early	possession	of	the	property,	then	the	
risk	passes	to	the	purchaser	and	the	purchaser	needs	to	ensure	they	have	
an	insurance	policy	in	place	before	taking	possession.

If	the	property	is	substantially	damaged	before	completion,	the	purchaser	
has	a	right	to	rescind	and	have	the	deposit	refunded,	provided	they	do	
so	within	28	days	of	becoming	aware	of	the	damage.	If	the	damage	is	not	
substantial,	then	the	purchaser	may	choose	to	proceed	with	the	purchase	
subject	to	an	adjustment	of	the	sale	price	to	account	for	the	cost	of	
repairing	the	damage	done.

15. Pest, building reports and survey
It	is	advisable	for	a	purchaser	to	obtain	a	pest	and	building	report.	These	
should	be	completed	before	the	contracts	are	exchanged	or	before	the	
cooling	off	period	expires.	A	real	estate	agent	has	specific	record	keeping	
and	disclosure	requirements	to	pre-purchase	inspection	reports	and	must	
disclose their availability.

The	inspectors	should	maintain	Professional	Indemnity	Insurance	and	
be	experienced	in	property	inspections.	The	contract	and	the	vendors’	
warranties	do	not	go	to	the	structures	on	the	property,	only	title.	It	is	
therefore	important	that	the	purchaser	be	assured	that	the	property	is	not	
infested	with	termites	or	that	the	property	is	structurally	sound.	It	is	no	
good	finding	out	after	the	contracts	are	binding,	that	there	is	a	structural	
problem	with	the	property.	The	cost	of	these	two	reports	is	a	very	small	
proportion,	compared	to	the	cost	of	what	the	repairs	may	be	if	problems	
are	not	discovered	up	front.
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16. Survey
Purchasers	should	also	consider	obtaining	an	Identification	Survey	when	
buying	property.	A	survey	would	show	any	encroachments	on	or	by	the	
property	being	purchased,	that	the	building	next	door	does	not	encroach	
onto	your	property	and	vice	versa.	You	will	want	to	know	that	the	fences	
are on or close to the boundaries and the buildings are set back the correct 
distance	from	the	front	boundary	etc.	

17. Swimming pool or spa certification
If	the	property	has	a	Swimming	or	Spa	Pool	or	both,	each	Swimming	
Pool	and/or	Spa	will	require	a	Certificate	of	Compliance.	This	Certificate	
confirms	that	the	Swimming	and/or	Spa	Pool	complies	with	the	current	
approved	Standard.

Alternatively,	if	the	Swimming	Pool	and/or	Spa	fails	to	meet	the	current	
Standard,	then	a	Certificate	of	Non-Compliance	together	with	a	Written	Notice	
of	Non-Compliance	is	issued	to	the	Vendor	and	the	Vendors	Conveyancer.	
This	Notice	will	outline	in	detail	the	areas	of	Non-Compliance	together	with	
suggested	recommendations	on	how	to	rectify	to	become	compliant.

For	the	Vendor,	a	Swimming	Pool	Compliance	inspection	is	required	to	be	
completed	prior	to	the	Contract	of	Sale	being	drafted,	issued	and	the	house	
being	listed	for	sale.	The	Certificate	of	Compliance	and	the	Certificate	of	
Non-Compliance	are	both	prescribed	documents	which	must	be	included	
within	the	Contract	of	Sale.

If	the	Vendor	chooses	not	to	rectify	the	areas	of	Non-Compliance,	then	the	
Purchaser	acquires	the	property	with	the	full	knowledge	that	the	Swimming	
Pool	and/or	Spa	is	Non-Compliant.	The	Purchaser	has	only	90	days	from	the	
date	of	settlement	to	have	these	areas	of	Non-Compliance	rectified.	A	re-
inspection	by	the	original	Inspector	is	required	to	determine	that	the	works	
are	now	up	to	Standard	and	he	can	issue	the	Certificate	of	Compliance.

If	the	Purchaser	fails	to	remedy	the	Non-Compliant	areas,	then	the	matter	is	
handed over to the Local Government Authority.

Vendor’s	that	require	a	Swimming	Pool	Compliance	inspection,	have	the	
choice	of	either	using	their	Local	Government	Authority	or	a	Private	
Certifier	to	conduct	the	inspection	and	issue	the	Certificate	of	Compliance.	
Local	Government	Authorities	will	not	issue	Certificates	of	Non-Compliance	
and/or	Written	Notice	of	Non-Compliance	only	Certificate	of	Compliance.	
If	the	Local	Government	Authority	deems	the	Swimming	Pool	Barrier	to	
be	unsafe,	they	can	issue	an	Emergency	Work	Order	(requires	rectification	
within	7	days)	and	fines	of	$5,500	per	defect.

18. Finance
It	is	a	good	idea	to	organise	the	finance	in	principal	before	you	find	a	house	
or	land	to	purchase.	This	will	shorten	the	time	between	making	the	offer	to	
purchase,	obtaining	unconditional	loan	approval	and	exchanging	Contracts.	

If	the	contract	has	been	exchanged	by	the	agent,	you	only	have	the	five-day	
cooling	off	period	in	which	to	organise	the	finance.	If	the	five	days	is	not	
sufficient	you	will	need	to	ask	for	an	extension	of	the	cooling	off	period.	If	
the	vendor	does	not	agree,	then	you	would	probably	have	no	option	but	to	
rescind	the	contract	under	your	cooling	off	rights.

If	the	Contract	has	not	been	exchanged	by	the	agent,	you	will	need	
unconditional	loan	approval,	in	writing,	before	you	enter	Into	the	Contract.
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After	exchange	and	loan	approval	mortgage	documents	will	need	to	be	
signed	and	explained	to	you,	if	you	are	borrowing	money	to	purchase	the	
property.	These	documents	will	either	be	sent	to	you,	your	conveyancer,	
bank	or	mortgage	broker,	who	will	contact	you	for	signing	the	mortgage	and	
associated	documentation.

Your	conveyancer	will	liaise	with	the	lender	providing	them	with	searches	
and	other	documentation	and	ensuring	that	the	funds	are	made	available	
from	the	loan	at	the	time	of	settlement.

19. Stamp duty
Stamp	duty	is	payable	on	the	contract.

The	duty	payable	is	calculated	on	the	sale	price,	the	higher	the	price	the	
higher	the	duty.	It	is	the	purchaser’s	responsibility	to	pay	the	stamp	duty	
and	this	must	be	done,	before	completion	if	you	are	borrowing	money	and	
in	any	event,	within	three	months	of	the	date	of	the	contract	or	Interest	is	
payable	for	late	payment.	

Stamp	duty	is	usually	by	far	the	largest	cost	of	a	conveyance	and	purchasers	
should	know	the	cost	of	the	duty	payable	as	a	part	of	the	transaction.

You	can	calculate	your	stamp	duty	on	the	contract	by	going	onto	Revenue	
NSW	website;	www.revenue.nsw.gov.au and clicking on the duty calculator. 

Your	conveyancer	will	also	advise	you	as	to	your	obligations	for	payment	of	
stamp	duty.

20. Grants
First Home Buyers Assistance Scheme 

The	First	Home	Buyers	Assistance	Scheme	provides	eligible	purchasers	
with	exemptions	on	transfer	duty	on	new	and	existing	homes	valued	up	
to	$650,000	and	concessions	on	duty	for	new	and	existing	homes,	valued	
between	$650,000	and	$800,000.

Eligible	purchasers	buying	a	vacant	block	of	residential	land	to	build	their	
home	on	will	pay	no	duty	on	vacant	land	valued	up	to	$350,000,	and	will	
receive	concessions	on	duty	for	vacant	land	valued	between	$350,000	and	
$450,000.

To	qualify	for	First	Home	Buyers	Assistance,	you	must	meet	the	criteria	
listed below:
• The	contract	and	the	transfer	must	be	for	the	purchase	of	the	whole	of	
the	property.

• All	purchasers	must	be	‘eligible	purchasers’.
• An	‘eligible	purchaser’	is	a	natural	person	(i.e.	not	a	company	or	trust)	at	
least	18	years	of	age	who	has	not,	and	whose	spouse/de	facto	has	not:

 ҅ at	any	time	owned	(either	solely	or	with	someone	else)	residential	
property	in	Australia	other	than	property	owned	solely	as	trustee	or	
executor

 ҅ previously	received	an	exemption	or	concession	under	First	Home—
New Home.

• At	least	1	eligible	purchaser	must	occupy	the	home	as	their	principal	
place	of	residence	for	a	continuous	period	of	6	months,	commencing	
within	12	months	of	completion	of	the	agreement.

http://www.revenue.nsw.gov.au
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The First Home Owner Grant (New Homes) Scheme (the Scheme )

The	Scheme	was	established	to	assist	eligible	first	home	owners	to	
purchase	a	new	home	or	build	their	home,	by	offering	a	grant.
• The	grant	amount	is	determined	by	the	date	of	the	eligible	transaction.	
This	is	the	date	of	the	contract	to	purchase	a	new	home	or	contract	to	
build a home. For an owner builder, the eligible date is when the building 
work commences.

• From	1	July	2017,	the	First	Home	Owner	Grant	Cap	for	new	home	
purchases	is	$600,000;	for	a	property	where	you	enter	into	a	contract	to	
build,	or	are	an	owner	builder	the	total	value	cannot	exceed	$750,000.

• For	eligible	transactions	made	on	or	after	1	January	2016,	the	grant	
amount	is	$10,000.

• For	eligible	transactions	made	between	1	October	2012	and	
31	December	2015,	the	grant	amount	is	$15,000.

What is a new home?

A	new	home	is	a	home	that	has	not	been	previously	occupied	or	sold	
as	a	place	of	residence	and	includes	a	home	that	has	been	substantially	
renovated	and	a	home	built	to	replace	demolished	premises.

21. First home buyers – Government grant
There	may	be	a	grant	available	if	you	are	a	first	home	buyer.	You	should	
check	with	your	conveyancer	to	see	if	there	is	a	grant	available	to	you.	
There	is	normally	a	qualifying	criterion	that	you	need	to	meet	and	your	
conveyancer will be able to advise you in this regard.

Stamp Duty Concessions

Concessions	may	be	available	for	first	home	buyers	on	the	stamp	duty	
payable	on	the	contract.	The	eligibility	is	limited	to	the	value	or	sale	price,	
whichever is higher, there is no means test. You should check with your 
conveyancer	to	confirm	your	eligibility.

22. Home building compensation fund 
– formerly known as the Home warranty insurance scheme

NSW	builders	and	tradespeople	(including	carpenters,	electricians,	
plumbers	etc.)	must	take	out	insurance	for	each	residential	building	project	
if	the	contract	price	is	over	$20,000	inclusive	of	GST,	with	some	exceptions	
(eg	tradespeople	subcontracting	to	a	builder).

A	homeowner	can	be	compensated	under	the	Home	Building	
Compensation	Fund,	if	they	suffer	a	financial	loss	because	their	builder	fails	
to	complete	or	fix	defective	work,	if	the	builder	has	become	insolvent,	died	
or	disappeared	or	has	had	their	licence	suspended	due	to	non-compliance	
with	a	Tribunal	or	a	Court	order	(but	only	if	the	policy	was	issued	on	or	after	
19	May	2009).

All	developers	or	builders	selling	residential	property	must	attach	to	
the	contract	for	sale	of	land	a	copy	of	a	certificate	of	insurance.	If	these	
requirements	are	not	complied	with,	there	is	a	fine	and	-the	purchaser	may	
be	able	to	withdraw	from	the	contract
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Home Building Compensation Fund requirements

Work	exempted	-	Building	contractors	doing	residential	building	work	for	
the	construction	of	a	new	multi-storey	(high-rise)	building,	are	not	required	
to	arrange	insurance	under	the	Home	Building	Compensation	Fund.

A	developer	who	enters	into	a	contract	for	sale	of	land	on	which	exempted	
work	has	been	done,	or	is	to	be	done,	is	not	required	to	attach	a	certificate	
of	insurance	to	the	sale	of	contract.

For	the	purposes	of	the	exemption,	a	multi-storey	building	is	a	building	that:
1. has	a	rise	of	more	than	3	storeys,	and	
2. contains	2	or	more	separate	dwellings.

If	in	doubt,	you	should	check	with	your	conveyancer.

23. Council building certificate
A	purchaser	under	a	contract	for	sale	of	land	can	apply	to	council	for	a	
building	certificate.	This	certificate,	if	issued,	prevents	the	council	from	
taking	any	action,	within	a	seven-year	period,	to	have	the	buildings	or	any	
part	of	them	demolished	or	altered,	provided	there	are	no	alterations	or	
additions	made.

If	the	council	refuses	to	issue	the	certificate	but	instead	issues	a	demolition	
order	or	work	order,	the	purchaser	may	have	a	right	to	withdraw	from	the	
contract.

When	applying	for	the	building	certificate,	it	is	necessary	to	supply	council	
with	a	survey	certificate.	This	may	mean	obtaining	a	new	one,	or	if	there	is	
a	survey	in	existence	and	no	alterations	or	additions	have	been	done	to	the	
property	since	the	date	of	the	survey,	council	will	accept	that	survey.

24. Enquiries made by a purchaser’s 
conveyancer

The	purchaser’s	conveyancer	will	make	enquiries	of	numerous	government	
and	semi-government	authorities	to	see	if	there	are	any	proposals	that	may	
affect	the	property.	

Certificates	from	council	and	water	authority	to	see	if	rates	are	paid	
up	to	date	or	in	arrears	or	other	amounts	that	may	be	outstanding.	
Your	conveyancer	will	also	order	a	certificate	to	make	sure	there	are	no	
outstanding	notices	or	orders	against	the	property.	

There	are	numerous	Government	Departments	that	may	have	an	interest	
or	a	proposal	in	a	property.	Whilst	the	seller	must	warrant	that	there	are	no	
proposals	other	than	those	disclosed	in	the	contract,	it	is	the	purchaser’s	
conveyancers’	responsibility	to	test	these	warranties	before	the	settlement	
of	the	contract.	Your	conveyancer	will	know	from	which	authorities	and	
departments	to	make	the	appropriate	enquiries.

If	there	is	a	proposal	that	affects	the	property	and	the	seller	is	aware	of	it,	
he	should	disclose	that	in	the	contract	and	the	purchaser	may	not	be	able	to	
withdraw	from	the	sale	on	a	proposal	or	interest	that	is	disclosed.

However,	if	there	is	no	disclosure	and	the	enquiry	shows	a	proposal	that	
affects	the	property,	then	the	purchaser	may	have	a	right	to	withdraw	from	
the contract.
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25. Council rates
The	contract	provides	that	council	rates	be	adjusted	between	the	vendor	
and	purchaser,	as	at	the	settlement	date.

Council	rates	are	levied	for	the	financial	year.	They	will	be	adjusted	so	that	
the	vendor	pays	the	rates	up	until	the	day	of	settlement	and	the	purchaser	
will	be	liable	from	then	until	the	end	of	the	rating	period,	in	this	case	the	30	
June.	They	are	adjusted	as	if	the	rates	are	paid	in	full,	regardless	of	whether	
they	are	in	fact	paid	or	not.	Any	outstanding	rates	are	paid	from	the	sale	
proceeds	(being	the	vendor’s	money).

Council	rates	may	be	paid	by	instalments	but	are	an	annual	levy	and	hence	
it	is	normal	practice	to	adjust	the	rates	for	the	full	year	not	according	to	
what instalment may be due next.

The rates are a charge on the land and any outstanding rates become the 
liability	of	the	purchaser,	so	it	is	essential	that	they	are	paid	up	to	date	at	
settlement.	One	of	the	enquiry	certificates	the	purchaser’s	conveyancer	will	
obtain,	is	from	council	and	sets	out	the	amount	of	the	annual	rates,	what	
payments	have	been	made	and	what	is	outstanding.

26. Water rates
In	some	country	areas,	the	water	rates	are	paid	to	council	and	may	be	
incorporated	within	the	council	rates.	In	other	areas,	where	a	separate	
water	authority	supplies	the	water	and/or	sewer,	an	adjustment	of	these	
rates	must	be	made	at	settlement.

Water rates are usually quarterly rates and the adjustment made will only 
be	for	the	current	quarter.	The	same	principals	apply	to	water	rates	as	they	
do	for	council	rates.

A	water	usage	charge	may	have	to	be	paid	by	the	vendor.	To	assess	whether	
a	charge	is	payable	or	not,	it	can	be	done	in	one	of	two	ways:	
1. A meter reading can be organised, this will cost whoever organises it 
(usually	the	purchaser)	for	whatever	fee	the	authority	charges	for	a	meter	
reading, or,

2. An	estimate	can	be	done,	by	using	the	last	quarter’s	water	usage	charge.

It	is	usual	to	use	the	estimate	system	to	calculate	the	usage	charge	because	
quite	often	the	cost	of	having	the	meter	read	is	more	than	the	charge	itself.	
The	seller	will	make	an	allowance	to	the	purchaser	for	the	estimated	usage	
charge	so	that	when	the	actual	bill	for	water	usage	is	received,	the	whole	
bill	becomes	the	purchaser’s	responsibility.

27. Settlement – also known as ‘completion’
The	contract	normally	has	a	period	of	time	after	the	date	of	the	contract	
(i.e.	the	date	of	exchange)	for	settlement	to	take	place,	usually	42	days	or	it	
may	have	a	specific	date.

Settlement	should	take	place	on	or	before	the	date	or	time	specified	in	the	
contract.

When	the	settlement	date	has	been	confirmed	between	the	parties	to	the	
contract,	the	purchaser’s	conveyancer	will	calculate	the	amount	payable	at	
settlement,	taking	into	account	the	adjustments	for	council,	water	rates	and	
any other adjustments that are to be made.
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The	seller’s	conveyancer	will,	when	provided	with	these	figures,	check	them	
and	then	advise	how	the	settlement	cheques	are	to	be	paid.	Normally	only	
bank	cheques	are	acceptable	at	settlement	and	it	is	a	term	of	the	contract	
that	bank	cheques	are	to	be	provided	at	settlement.

Normally,	the	following	cheques	will	need	to	be	provided,	the	total	of	which	
will	equal	the	settlement	proceeds;
• Cheque	in	favour	of	any	discharging	mortgagee	(to	pay	out	any	mortgage)
• Cheque	in	favour	of	Local	council	(to	pay	any	outstanding	rates)
• Cheque	in	favour	of	Water	authority	(to	pay	any	outstanding	rates)
• Cheque	in	favour	of	the	seller	(being	the	net	proceeds	of	the	sale)
• Cheque	in	favour	of	the	seller’s	conveyancer	(to	pay	the	seller’s	legal	fees)

The	place	of	settlement	is	determined	by	whoever	holds	the	deeds	to	the	
property,	normally	the	discharging	mortgagee	and	may	be	held	at	their	head	
office	or	settlement	rooms.

eCT	-	If	the	Certificate	of	Title	is	an	Electronic	CT	(eCT)	it	means	there	is		
no	paper	Certificate	of	Title	for	the	current	edition	of	a	folio	of	the	land	
being bought or sold. Instead, the mortgagee is recorded as having Control 
of	the	Right	to	Deal	(CoRD)	on	the	Register.

A	CoRD	consent	will	need	to	be	provided	prior	to	settlement.

Your	conveyancer	will	be	able	to	ascertain	if	the	title	is	an	eCT	and	take	
the	necessary	steps	to	effect	the	settlement.	Your	conveyancer	or	their	
settlement	agent	will	attend	the	settlement	on	your	behalf,	and	there	is	no	
need	for	you	to	attend.

The	keys	to	the	property	should	be	left	at	the	estate	agent’s	office	by	the	
seller	for	collection	by	the	purchaser	immediately	after	settlement.

28. Electronic settlement
Electronic	(conveyancing)	settlements	are	currently	being	introduced	and	
will	become	compulsory	for	most	property	sales	and	purchases	by	June	
2019.	One	platform	that	is	currently	available	for	electronic	conveyancing	
is	called	Property	Exchange	of	Australia	(PEXA).	This	is	an	online	platform	
allowing	conveyancers	to	electronically	lodge	Land	Registry	documents	
and	complete	Financial	Settlements	through	a	secure	process	involving	the	
transfer	of	funds	from	source	accounts	via	the	Reserve	Bank	of	Australia	to	
destination	accounts.

Your	conveyancer	will	discuss	with	you	the	type	of	transaction	(paper	or	
electronic)	required	for	your	property	sale	or	purchase.
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29. After settlement
The	conveyancer	will	prepare	and	send	to	the	client	a	statement	setting	out	
the	calculation	of	the	amount	paid	at	settlement	and	where	all	the	proceeds	
went	to,	or	came	from.

Registration	of	the	discharge	of	mortgage,	transfer	and	new	mortgage,	will	
take	place	at	NSW	Land	Registry	Services.	Where	there	is	a	mortgage,	an	
eCT	will	be	issued.	If	there	is	no	mortgage,	a	paper	Certificate	of	Title	will	
be	issued	to	the	lodging	party,	who	is	usually	the	purchaser’s	conveyancer,	
which	they	shall	hand	to	the	new	owner	for	safe	keeping.	

If	a	property	is	purchased	with	an	incoming	mortgagee	supplying	funds,	and	
once	that	mortgage	is	paid	out	(discharged),	then	a	paper	title	will	be	issued.	

Any	deposit	held	by	the	Estate	Agent	will	need	to	be	accounted	for	by	the	
agent to the vendor less their commission.

30. Notification of change of ownership
In	addition	to	the	transfer	and	other	documentation,	a	“Notice	of	Sale”	is	
also	lodged	at	the	NSW	Land	Registry	advising	of	the	change	of	ownership	
and	mailing/contact	details	of	the	new	owner/s.	The	Notice	of	Sale	is	
forwarded	to	the	local	council,	water	authority	and	the	Valuer	General	
to	allow	them	to	update	their	records.	However,	you	will	need	to	notify	
Electricity,	Telephone,	Gas,	Internet	provider	and	any	other	services,	of	the	
change	of	ownership	and	address.

31. Land tax
This	is	a	NSW	State	tax	on	land.	Generally,	you	do	not	pay	land	tax	on	your	
permanent	place	of	residence.	You	pay	land	tax	on	the	sum	of	all	investment	
properties	registered	in	NSW.	If	there	is	a	charge	payable	by	a	vendor,	it	will	
need	to	be	adjusted	on	settlement	so	that	the	new	owner	is	not	responsible	
for	any	land	tax	debt.

A	land	tax	certificate	should	be	attached	to	the	contract	or	can	be	provided	
to	the	purchaser	after	Contracts	have	been	exchanged.	The	timing	of	the	
service	of	this	certificate	will	be	dependent	upon	the	terms	and	conditions	
of	each	individual	Contract.	Again,	your	conveyancer	will	be	able	to	
determine	the	specific	requirements.	

Since	2017	a	land	tax	surcharge	applies	to	foreign	persons	owning	
residential	property	in	NSW.	Foreign	persons	will	not	be	provided	with	a	
tax-free	threshold	for	the	land	tax	surcharge	nor	an	exemption	for	the	
principal	place	of	residence.

32. Title insurance
You	may	insure	the	title	to	your	property	which	will	cover	you	for	events	
that	may	detrimentally	affect	your	title	to	property.	Title	Insurance	may	
also	cover	against	council	issuing	demolition	or	upgrading	orders	on	
illegal	buildings	etc.	that	predecessors	may	have	erected	without	notice	
to	you.	There	can	also	be	matters	that	are	not	discoverable	by	the	normal	
conveyancing	searches	and	processes	that	may	be	covered	by	title	insurance.

You	should	speak	to	your	conveyancer	to	discuss	Title	Insurance	in	detail.
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33. Conclusion
Your	conveyancer	will	provide	you	with	the	legal	advice,	guidance,	
information	and	documentation	to	ensure	that	you	comply	with	the	myriad	
of	conveyancing	laws	and	regulations.	They	are	trained	and	(qualified)	
educated	to	protect	your	rights,	in	safeguarding	what	you	are	entitled	to	
receive,	in	the	sale	or	the	purchase	of	a	property.

Your	conveyancer	undertakes	regular	continuing	education	to	ensure	
they	are	up	to	date	with	all	new	procedures	and	documentation	and	
legislation	which	in	this	age	of	rapidly	changing	technology	and	electronic	
implementations,	are	vital	to	ensure	you	receive	the	very	best	knowledge	
and	practical	advice	on	your	conveyancing	matter.

Your	Licensed	Property	Conveyancer	is	your	partner	in	your	property	
transaction.	You	should	ask	them	any	question	you	feel	is	relevant	to	your	
Contract	and	the	legal	process.	

For more detailed information and assistance consult your 
licensed conveyancer.

Businesses conducted by members of the Australian Institute 
of Conveyancers are listed at: www.findaconveyancer.com.au

http://www.findaconveyancer.com.au
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